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We are a firm of legal 
research lawyers. 

For over 12 years, we have 
completed research and 
writing projects for lawyers 
in the private and public 
sectors across Canada. Many 
of our clients consider using 
our services as equivalent to 
relying upon work completed 
by in-house associates, and 
add a measure of profit 
accordingly when billing their 
own clients.

 

Who is OnPoint Legal Research?

             

  Who We Are: 
Our research lawyers are well versed with both 
traditional research sources and the latest in research 
technology. They are academics -- all have completed 
a clerkship in B.C., Alberta, or at the Supreme Court 
of Canada. In addition, they have all had the benefit of 
obtaining essential practice experience as lawyers with 
major downtown law firms. 

What We Do:
Our research lawyers possess diverse legal backgrounds, 
enabling us to handle projects of any size on any issue. 
We work closely with our clients to ensure that we have a 
thorough understanding of the scope of the project, the 
specific issues involved, and the perimeters of the desired 
end product. We complete a variety of projects for our 
clients, from case summaries to complex memoranda 
and facta. Click here for more information.

How to Contact Us:

t. 1.888.894.4280
e. info@onpointlaw.com
w. www.onpointlaw.com   

“OnPoint has always 
performed in a timely, 
effective and professional 
manner and has done 
excellent work at a 
reasonable price. We do 
not hesitate to use their 
services.” 

Larry Kahn, QC and 
Marvin Lithwick, Kahn 
Zack Ehrlich Lithwick

“Our litigation firm does not have the resources 
to do quick or extensive research, especially 
in the middle of a proceeding.  We find the 
services of OnPoint Legal Research to be 
responsive, effective and good value and we 
have no hesitation in recommending them.” 

Hugh S. McLellan, McLellan Herbert

“OnPoint is a trusted associate for research on 
specialty points of law and document review 
assistance in large cases for my busy sole practice.  
Sarah and her team never let me down.  

On time, on budget …On Point.”

Morag MacLeod, Morag MacLeod LC

Sarah Picciotto, B.A., LL.B.                                                   
Founder

http://www.onpointlaw.com
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Email Us:
Michael Thomas

Terry Robertson, QC
Mandeep Gill

Bernie Buettner

Did you know that Harper Grey llp has a significant plaintiff  
personal injury practice?! Here’s what we offer:

•	 Free consultations with clients and/or referring lawyers
•	 An extensive list of trusted medical, economic, scientific  

and other experts
•	 A great reputation for trial expertise and client service
•	 Financing to help clients through lengthy cases

We understand your reputation is at stake with any referral.  
We promise to respect your relationships.

Want to know more? Visit our website: www.hgpersonalinjury.com

Honouring Referrals. Respecting Relationships.

Rubin v. Gendemann, 2011 ABCA 212
Areas of Law : Common Law Relationship; Support; Lis Pendens
Under Appeal : Justice Moen

The appellant in 
this case was Ms. 

Rubin. The respondent 
was Mr. Gendemann. 
The appellant and the 
respondent started dating 
in December 2001 and 
began living together in 
2003 in a house bought 
by the respondent. Both 
were previously married 
and had children from 
prior marriages. After 
the relationship ended 
in 2009, the appellant 
commenced an action 
against the respondent 
claiming entitlement 
to support for herself 
and her children who 

lived with the couple during their cohabitation. 
The appellant also claimed that she was entitled to 
an interest in the respondent’s house because the 
respondent was enriched while she was deprived 
of money’s worth without juristic reason during 
the cohabitation. The appellant contended that she 
contributed to the appreciation of the property’s 
value and to the enhancement of their common 
estate through her familial efforts. At the time of the 
trial, the appellant and her children were still residing 
at the respondent’s house rent-free. The trial judge 
dismissed the appellant’s claims for support holding 
that the appellant had received more than enough 
support from the respondent pursuant to an interim 
order. The judge also found that the appellant’s 
children were not entitled to receive support from the 
respondent. The trial judge observed that contrary 
to her assertions of economic disadvantage, the 
appellant benefited greatly from the relationship 
with the respondent. She was not entitled to a share 

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.hgpersonalinjury.com
http://www.canlii.org/en/ab/abca/doc/2011/2011abca212/2011abca212.html
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Rubin v. Gendemann, (cont.)

The appellant’s application 
for stay pending appeal 

was dismissed. The Court 
of Appeal explained that 
for a stay to be granted, the 
applicant must establish 
arguable grounds, irreparable 
harm, and a balance of 
convenience favouring the 
applicant. The Court found 
that while the appellant 
had presented a sufficiently 
arguable cause she failed to 

establish the element of irreparable harm given that 
the respondent had substantial assets which could 
be used to satisfy a judgment award in favour of the 
appellant. The Court also found that no irreparable 
harm would be caused to the appellant if she was 
forced to move out of the respondent’s house or if 
the lis pendens registrations were removed because 
whatever damages the appellant might suffer, as well 
as any interest she claimed in the property, could be 
calculated in monetary terms. As for the third element, 
the balance of convenience was found to favour the 
respondent. Although the respondent was financially 
better off, the appellant was herself gainfully employed.

in the respondent’s property 
as the latter bought the house 
with his own money at a price 
higher than its market value. 
The trial judge found that 
since the appellant’s economic 
contribution during the 
cohabitation was negligible 
and no joint family venture 
was created, the appellant 
could not claim an interest 

in the respondent’s property by constructive 
trust or otherwise. Consequently, the trial 
judge ordered the removal of the appellant’s 
lis pendens on the respondent’s properties. 
The appellant was also ordered to vacate the 
respondent’s house by July 31, 2011. The 
appellant filed an application with the Court 
of Appeal to stay the orders of the trial judge. 
For his part, the respondent filed an application 
for security for costs which was resolved at 
the hearing before the Court of Appeal.

APPELLATE DECISION

        The Art & Science of Dispute Resolution
•	Court	of	Queens	Bench	Mediator				•Parenting	Coordination					•Registered	Collaborative	Family	Lawyer					•Arbitration

www.adrsolutions.ca

Karim Mawani LLB.RFM.RCFL

http://www.adrsolutions.ca
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The appellants were Her 
Majesty the Queen as 

represented by the Provincial 
Treasurer of Alberta, and the 
Provincial Treasurer of Alberta. 
The respondent was The Brick 
Protection Corporation. The 
respondent was in the business 
of selling extended warranties 
on the products sold by its 
sister company, a furniture, 
appliance and electronics 
retailer. The respondent did 
not sell the guarantees directly 
to the customers. Neither did it 
sell them to customers of other 
retailers or manufacturers. The 
Provincial Treasurer assessed 
the respondent over $700,000 
in taxes, plus interest and 
penalties, on the theory that 
the respondent was engaged 
in the insurance business 
for the taxation years 1987 
to 1993. The respondent 
objected to the finding that 

it operated as an insurance company but the 
appellants refused to reconsider or set aside the 
assessment. The respondent appealed to the Queen’s 
Bench, arguing that the warranties it sold were not 
insurance, as insurance provided indemnity for an 
occurrence unrelated to product defect or failure, 
while conversely, protection from product defect and 
failure was the purpose of a warranty. The Crown, 
on the other hand, contended that the distinction 
between insurance and warranties depended on 
who was offering the protection from risk. If the 
manufacturer or retailer offered the protection, it 
was a warranty, but if anyone else offered it, it was 
insurance. The chambers judge ruled in favour of 
the respondent based on the finding that while 
warranties were very similar to insurance contracts, 
they had been historically classified as beyond 
the realm of insurance law. The judge held that 
the respondent was not in the insurance business 
because its warranties offered protection against 
the risk that the product would fail due to some 
inherent fault or weakness. On the other hand, 
insurance covered the risk of unforeseen damage to 
the product regardless of any inherent weakness in 
the product itself.

Brick Protection Corporation v. Alberta (Provincial Treasurer), 2011 ABCA 214
Areas of Law : Statutory Construction; Taxation

Under Appeal : Justice Gill

 BACKGROUND
CLICK HERE TO ACCESS 

THE JUDGMENT

http://www.canlii.org/en/ab/abca/doc/2011/2011abca214/2011abca214.html


OnPoint Legal Research  |  Take Five

604.879.4280  |  info@onpointlaw.com

6

6

The appeal was 
dismissed. The Court 

of Appeal found that the 
decision of the chambers 
judge was reasonable in 
that the respondent’s 
business was never subject 
to the Insurance Act and 
warranties were never 
considered as a type of 
insurance. The Court 
observed that a warranty 
cannot be considered 
a species of insurance 

because insurance involved outside risks created neither 
by the insurer nor by the insured, while a warranty 
protected against inherent defects in the covered 
product. Also, while insurance generally offered money 
as indemnity in the event of damage or loss, a warranty 
only offered repair or replacement of the defective 
product. Another factor the Court considered was that, 
unlike insurance where the premium to be paid by 
the insured depends on a risk assessment, a warranty 
does not take into account the levels of risk involved, 
and the price of the warranty is typically 10%-15% 
of the of the good’s purchase price. The transferability 
of a warranty without the permission of the warranty 
provider also differentiated it from insurance.

Brick Protection Corporation v. Alberta (Provincial Treasurer), (cont.)

APPELLATE DECISION

brilliant  [bril-yuhnt]
– adjective

1. having or showing great intelligence,        
   talent, quality, etc.

 
See also: 
Lawyers who save time and money outsourcing 
their legal research and drafting to 
OnPoint Legal Research Law Corporation.  
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August 2011

604.879.4280  |  info@onpointlaw.com

7

7

The appellant was 
MJS Recycling Inc. 

(“MJS”). The respondent 
was Shane Homes Limited 
(“Shane”). MJS was a waste 
management company 
engaged in transporting 
and recycling construction 
and demolition waste 
and Shane was in the 
construction business. 
Shane and a group of 
other builders (“Builders’ 
Group”) used to be the 
majority owners of MJS 
until their interests were 
bought out by MJS in 
May 2005 for $800,000. 
Under the Purchase 
Agreement, the parties 
agreed that MJS would 
make an initial payment 
of $200,000, the balance 
to be paid by regular 
monthly instalments. It 
was also agreed that the 
Builders’ Group, including 
Shane, would provide at 
least 75% of their waste 
management contracts to 
MJS from 2005 to 2008, 
and at least 50% of such 
contracts for 2009 and 

MJS Recycling Inc. v. Shane Homes Limited, 2011 ABCA 221
Areas of Law :  Alternative Dispute Resolution; Arbitration Award; Jurisdiction
Under Appeal : Justice Sisson

 BACKGROUND

2010. The Purchase Agreement further provided 
that any dispute as to the interpretation of the 
Agreement should be resolved by arbitration. 
A dispute eventually arose between the parties 
prompting MJS to file an arbitration notice based 
on the claim that Shane was not complying with 
its obligation to provide the agreed volume of 
business to MJS. Shane denied its alleged default 
and counter-claimed for its share in the balance of 
the share redemption price. MJS and Shane entered 
into an Arbitration Agreement which provided, 
inter alia, that the decision of the arbitrator would 
be final and binding on the parties, with no right 
of appeal to the courts. While the dispute was 
pending, MJS paid the monthly instalments due 
under the Purchase Agreement to an escrow agent. 
The other members of the Builders’ Group were 
not involved in the dispute and did not participate 
in the arbitration proceedings. Pursuant to the 
parties’ agreement to sever the issues of liability and 
damages, the arbitrator issued an award in May 
2008, finding that Shane breached the Purchase 
Agreement and that MJS was entitled to damages, 
the amount of which was left for the parties to 
determine themselves. When MJS and Shane failed 
to agree on the quantum of damages, the arbitrator 
invited the other members of the Builders’ Group to 
participate in the damages hearing but they refused. 
The arbitrator issued a Supplementary Award in 
October 2009, holding that MJS’s remedy was 
limited to recovering all the monthly instalments it 
paid into trust after the dispute arose. The arbitrator 
also directed the release to MJS of the security held 

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.canlii.org/en/ab/abca/doc/2011/2011abca221/2011abca221.html
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The appeal was allowed. 
The Court of Appeal held 

that the arbitrator exceeded 
his jurisdiction when he issued 
the Supplementary Award 
which affected the rights 
and obligations of the other 
members of the Builders’ Group 
who were non-parties to the 
arbitration proceedings. In 
particular, the arbitrator went 
beyond his authority when he 
found that MJS was no longer 

obligated to pay the other members of the Builders’ 
Group and that all the payments made by MJS to the 
escrow agent, including the monies due to the other 
builders, should be returned to MJS.  The arbitrator 
also exceeded his authority when he directed the 
release of the security held by the Builders’ Group 
even if it was only Shane which was a party to the 
arbitration. The Court of Appeal held that since the 
arbitrator’s decision was rendered in excess of his 
jurisdiction, it could not be allowed to stand. Thus, 
the award was remitted to the arbitrator to make an 
award that was within his jurisdiction and consistent 
with the directions of the Court.

MJS Recycling Inc. v. Shane Homes Limited, (cont.)

APPELLATE DECISION

by the Builders’ Group. The 
arbitrator then dismissed 
MJS’s claim for damages 
against Shane. MJS filed 
an application with the 
Queen’s Bench to set aside 
the Supplementary Award 
on the ground that the 
award dealt with a matter 
that was not covered by the 
arbitration agreement. It 
argued inter alia that the 
arbitrator had no jurisdiction 
to make directions affecting 
the rights and obligations 
of the other members of the 

Builders’ Group under the Agreement. MJS 
also filed an alternative application for an order 
granting it leave to appeal the Supplementary 
Award on a question of law. The chambers judge 
dismissed the application of MJS as he found 
that the arbitrator exceeded his jurisdiction and 
that the arbitration award was not binding on 
the other members of the Builders’ Group. The 
judge declined to grant any relief to MJS on the 
ground that MJS had opted to bring the dispute 
to an arbitrator for a final non-appealable 
decision. An appellate judge subsequently 
granted MJS leave to appeal the decision of 
the chambers judge on the limited issue of the 
arbitrator’s jurisdiction.
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Desanti v. Gray, 2011 ABCA 226
Areas of Law : Torts; Social Host Liability; Damages; New Evidence on Appeal
Under Appeal : Justice Bensler

 BACKGROUND

The appellants were 
Michael Desanti 

(“Desanti”) and Agat 
Laboratories Ltd (“Agat”). 
The respondents were Robert 
Gray and Sharon Gray (the 
“Grays”). On September 3, 
2006, the Grays’ 17-year-old 
son hosted a party in the 
basement of their home. 
Many of the guests were 
minors and some of them 
consumed alcohol. Jordan 
Wenzel (“Wenzel”) was one 
of the underage guests who 
had been drinking. The Grays 
stayed home that night to 
monitor the party. Desanti’s 
girlfriend was at the party 

but Desanti himself was not a guest. Shortly after 
the guests left, Desanti had an altercation with 
Wenzel and some other guests about a block from 
the Grays’ house. The tussle ended with Desanti 
getting into his car and hitting Mr. Wenzel 
twice with the vehicle. Wenzel sued Desanti and 
Agat, the owner of the vehicle, for the injuries 
he suffered as a result of the incident. The 
appellants commenced a third party claim seeking 
contribution from the Grays for the injuries to 
Wenzel. The appellants claimed that the Grays 
should also be held liable to Wenzel because they 
assumed control over their underage guests and 
owed fiduciary duties to them, they contributed 
to, assisted in or otherwise acquiesced to the 
confrontation which led to Wenzel’s injuries, and 
they were liable under the Occupiers Liability Act. 
Upon application by the Grays, the chambers 
judge granted summary judgment and dismissed 

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.dyedurhambc.com
http://www.canlii.org/en/ab/abca/doc/2011/2011abca226/2011abca226.html
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Desanti v. Gray,  (cont.)

the third party claims on 
the grounds that the Grays 
could not have foreseen what 
happened to Wenzel and that 
there was no genuine issue 
with respect to the Grays’ 
liability for Wenzel’s injuries. 
The appellants appealed 
the dismissal of their third 

The appeal was dismissed. 
The Court of Appeal 

upheld the chambers judge’s 
conclusion that the appellants’ 
third party claims against the 
Grays presented no genuine 
issue to be tried. The Court 
found that the application 
of social host liability cannot 
extend to the circumstances of 
the case as it was not reasonably 
foreseeable to a host that a guest 

party claims against the Grays, arguing that the 
chambers judge erred in finding that Wenzel’s 
injuries were not foreseeable and that there was 
no triable issue in whether the Grays breached 
their duty of care to Wenzel. The appellants 
also sought leave to adduce new evidence 
consisting of Wenzel’s admission that there was a 
connection between his intoxication and getting 
into the fight with Desanti.

who had been drinking would be assaulted after he 
left the party.  The Court rejected the proposed new 
evidence as it was not material and lacked juridical 
significance. The Court noted that the new evidence 
sought to be adduced would not improve their 
position, as even assuming Wenzel did provoke the 
assault, this would not render the Grays liable for 
Wenzel’s injuries. The link between Wenzel’s actions 
while intoxicated and the Grays’ liability as social 
host would still be too remote. The application to 
introduce fresh evidence on appeal was dismissed.

APPELLATE DECISION



August 2011

604.879.4280  |  info@onpointlaw.com

11

11

The appellant was 
Ms. Milavsky. The 

appellants were Mr. 
Milavsky, 353396 Alberta 
Inc., Harold Milavsky 
Family Trust, Harold 
Milavsky Grandchildren’s 
Trust and the Harold 
Milavsky Descendants 
Trust.  Mr. Milavsky 
and Ms. Milavsky were 

married in February 1999 after a 10-year common 
law relationship. In 2009, Ms. Milavsky filed for 
divorce and division of the matrimonial property.  
She filed a second action in 2010 against Mr. 
Milavsky, 353396 (a trustee) and the three family 
trusts, claiming that the respondents were unjustly 
enriched from her substantial contributions to the 
joint family venture and that she was denied her 
just share in the matrimonial property when Mr. 
Milavsky transferred significant assets to 353396, 
the Family Trusts and third parties without 

Milavsky v. Milavsky, 2011 ABCA 231
Areas of Law : Unjust Enrichment; Trusts; Gifts; Statute of Limitations
Under Appeal : Justice Hawco

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.hobbsgiroday.com
http://www.canlii.org/en/ab/abca/doc/2011/2011abca231/2011abca231.html
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adequate consideration and 
without Ms. Milavsky’s 
knowledge. Ms. Milavsky 
sought to set aside the 
conveyances made by  
Mr. Milavsky to the trusts 
during their cohabitation. 
The respondents applied 
for summary judgment on 
the sole ground that the 
claims against the trusts, and 

against Mr. Milavsky personally with respect to 
the trusts, were statute barred. The chambers 
judge granted the application for summary 
judgment and dismissed Ms. Milavsky’s claims 
after finding that the limitation period with 
respect to the gifts made by Mr. Milavsky, with 
the exception of those made to the Descendant’s 
Trust, had expired. Ms. Milavsky appealed the 
dismissal of her claims, arguing that they were 
not a proper subject for summary judgment.

APPELLATE DECISION

The appeal was allowed. 
The Court of Appeal 

agreed with the appellant 
that the case was not 
suitable for summary 
judgment in light of the 
material facts that were in 
dispute. The Court found 
that the chambers judge 
erred in dismissing the 
appellant’s claims as statute 
barred without examining 
the merits of the unjust 
enrichment claim. The 
Court held that based on 
the evidence, there was 
a clear factual issue to be 
resolved with respect to 
the alleged joint family 
efforts of Mr. Milavsky 

and Ms. Milavsky during 
their cohabitation. The 
resolution of this issue 
would determine whether 
or not the respondents 
were unjustly enriched at 
the appellant’s expense. 
The Court observed that 
the chambers judge also 
erred in not considering 
whether the appellant’s 
claims were covered by 
An Act against fraudulent 
Deeds, Gifts, Alienations, 
&c., 1571 (UK), 13 Eliz I, 
c 5 (“Statute of Elizabeth”),  
which granted a creditor 
or other person a right 
to set aside fraudulent 
conveyances. The chambers 

judge also failed to 
consider the appellant’s 
allegation of fraudulent 
concealment consisting 
of Mr. Milavsky making 
gifts to the trusts during 
the cohabitation without 
notice to the appellant 
and with the intent of 
depriving her of her 
interest in the assets 
conveyed. The Court of 
Appeal explained that 
the claim of fraudulent 
concealment was a triable 
issue as it would have the 
effect of defeating the 
respondents’ statute of 
limitations defence.

Milavsky v. Milavsky, (cont.)


