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2). Now, for a nominal fee of $5 a month, you can access Take Five whenever you like, without   
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access to all previous issues of all three editions. Please click here to learn more or to sign up.
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Happy Holidays!
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“The course was excellent.  The presenters were knowledgeable 
and animated which makes a huge difference in the delivery 
of complex subjects.  I found the mixture of basic information 
with more advanced problem solving was effective, too.”

“I will apply what 
we learned as I 
continue my work.  
My knowledge of the 
tools available for 
doing research has 
increased.”

  Sponsored by:

VIDEO NOW AVAILABLE FOR DOWNLOAD

Legal Research: From Problems to Solutions
 Held on Nov. 15, 2011

  Comments from this year’s attendees:   

Earn 6 
CPD CrEDits

inCLUDEs 2 HOUrs                
EtHiCs/PraCtiCE MGMt                

COMPOnEnt

“All the presenters did a wonderful 
job in drafting the power point 
presentation and in discussing the 
topics while relating with their 

own work experience.”

Click here for more information about 
the course

http://onpointlaw.com/wp-content/uploads/2011/10/Full-Course-Brochure.pdf
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Course Download Form

Earn 6 
CPD CrEDits

inCLUDEs 2 HOUrs                
EtHiCs/PraCtiCE MGMt                

COMPOnEnt

Position:  SOLE PRACTIONER        PARTNER        ASSOCIATE        STUDENT        PARALEGAL       

   OTHER    __________ Year of Call:  ______

Regular -------$375 + $45.00 HST = $420.00
Student ------ $250 + $30.00 HST = $280.00
Paralegal ----- $325 + $39.00 HST = $364.00

I’m paying by:    Cheque                Credit Card (MC or VISA)

CARDHOLDER NAME:                        

CARD NUMBER:               EXPIRY:
   

SIGNATURE:

By Fax:      604.648.8930                      

By Phone:   604.879.4280

By Mail: OnPoint Law Corporation, 178-2498 W.41st Ave, Vancouver, BC  V6M2A7

Email: info@onpointlaw.com

Course:  Legal Research: From Problems to Solutions, held on   
     Nov.15, 2011 at The Sutton Hotel, in Vancouver, B.C.

Format: Video link to one-day course

Price:     Regular: $375; Paralegal: $325; Student: $250. Discounts   
     apply where two or more lawyers purchase the course to        
         view as a group. To qualify for CPD credits, the Law Society  
     of B.C. requires that a lawyer view a course with at least   
     one other lawyer.
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Email Us:
Michael Thomas

Terry Robertson, QC
Mandeep Gill

Bernie Buettner

Did you know that Harper Grey llp has a significant plaintiff  
personal injury practice?! Here’s what we offer:

•	 Free consultations with clients and/or referring lawyers
•	 An extensive list of trusted medical, economic, scientific  

and other experts
•	 A great reputation for trial expertise and client service
•	 Financing to help clients through lengthy cases

We understand your reputation is at stake with any referral.  
We promise to respect your relationships.

Want to know more? Visit our website: www.hgpersonalinjury.com

Honouring Referrals. Respecting Relationships.

Enokhok Development Corporation Ltd. v. Alberta  
Treasury Branches, 2011 ABCA 322
Areas of Law: Summary Judgment; Bills of Exchange 

The appellants 
were Enokhok 

Development Corporation 
Ltd. (“Enokhok”) and 
Nu-Alta Developments 
Ltd. (“Nu-Alta”). The 
respondents were the 
Alberta Treasury Branches 
(“ATB”) and Advanced 
Panel Products Ltd. 
(“Advanced”). Enokhok 
bought exterior panel 
products from Advanced 
for the retrofit of a 
building. However, as 
the panels supplied by 
Advanced were improperly 
fitted, Enokhok had to 
have additional work done 
to install the panels. In 
November 2008, Enokhok 
wrote to John Moroskat, 

believing that he was the General Manager of 
Advanced, and demanded repayment of $157,438.05 
for the cost of installing the panels. For the next 
eleven months, Enokhok negotiated a resolution of its 
claim with Mr. Moroskat, unaware that he had ceased 
to be Advanced’s General Manager in September 
2008. In October 2009, Mr. Moroskat delivered three 
post-dated cheques to Enokhok purporting to settle 
its claim. The cheques were drawn on Advanced’s 
account at the ATB and signed by Mr. Moroskat. 
By this time, however, Mr. Moroskat no longer had 
signing authority with respect to Advanced’s cheques. 
He also forged the second signature on the three 
cheques that he gave to Enokhok. On February 23, 
2010, Enokhok had the ATB certify the cheques and 
deposited them in its account with the ATB. Enokhok 
later transferred the proceeds of the cheques from its 
account to that of a closely related company, Nu-Alta. 
Upon discovery of the unauthorized withdrawals 
from its account, Advanced demanded that the ATB 
immediately return the funds taken from its account. 
On March 9, 2010, the ATB withdrew the funds from 

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT
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Enokhok Development Corporation Ltd. v. Alberta Treasury Branches,  (cont.)

Nu-Alta’s account without 
the latter’s authorization. 
Enokhok and Nu-Alta 
sued the ATB to recover 
the funds withdrawn from 
Nu-Alta’s account. The 
ATB filed a defence to the 
action and a counterclaim 
against Enokhok, 
specifically denying that 
Advanced owed Enokhok 
a just debt. The ATB also 
issued a third party notice 
to Advanced. Enokhok 
applied for summary 
judgment against the ATB, 
while the latter applied 
for summary judgment 
against both Enokhok 
and Nu-Alta. Advanced 
filed for the summary 
dismissal of the third 

party notice. The applications were heard jointly. 
The chambers judge dismissed all the applications 
for summary judgment, holding that there were 
factual and legal issues to be resolved, especially as 
to whether Enokhok and Nu-Alta were holders in 
due course of the cheques, and whether Advanced 
owed a just debt to Enokhok. The chambers judge 
directed Enokhok to file an action against Advanced 
to determine the issue of whether there was a just 
debt owing to Enokhok. The chambers judge ordered 
that Enokhok’s action against the ATB be stayed 
pending the outcome of the claim against Advanced. 
The judge also directed that Advanced sue the ATB 
for the repayment of the funds, but stayed that action 
as well. He then proceeded to order that the funds 
be returned to Advanced’s account. Enokhok and 
Nu-Alta appealed, arguing that the chambers judge 
erred in finding a triable issue on the question of 
whether Advanced owed Enokhok a just debt, in 
not finding Enokhok and Nu-Alta to be holders in 
due course, and in finding that the ATB was entitled 
to dishonour the cheques after certifying them.

APPELLATE DECISION

The appeal was 
dismissed except in so 

far as it pertained to the 
stay of Enokhok’s action 
against the ATB. The 
Court of Appeal found that 
the chambers judge erred in 
finding that the appellants 
had not established that 
Advanced owed a just debt 
to Enokhok. The Court 
noted that rather than 
focusing on the just debt 
issue, the chambers judge 
should have considered 
the issue of whether Mr. 

Moroskat had apparent 
authority to settle Enokhok’s 
claim against Advanced. 
The Court upheld the 
dismissal of the applications 
for summary judgment on 
the basis that there were 
factual and legal issues 
to be resolved in order to 
determine whether Enokhok 
was a holder in due course 
of the cheques in question. 
The Court observed that 
based on the evidence on 
record, Enokhok would have 
succeeded on an application 

for summary judgment 
against Advanced for 
the amount of the 
settlement. Thus, there 
was no basis for staying 
the proceedings with 
respect to the ATB. 
The Court directed 
that Enokhok’s action 
against Advanced and the 
proceedings against the 
ATB be tried together. 
In light of the mixed 
outcome of the appeal, 
costs were not awarded.
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The appellant was Stewart 
Allsop. The respondents 

were the Appeals Commission 
for the Alberta Workers’ 
Compensation (“Commission”) 
and the Workers’ Compensation 
Board of Alberta (“Board”). On 
January 14, 1999, Mr. Allsop 
broke several ribs and injured 
his back after falling 3.5 metres 
while working on a drilling rig. 
He returned to his pre-accident 
job in June 1999, but had since 
suffered from lumbar pain. He 
eventually took another job that 
was less physically demanding. 
Mr. Allsop filed claims with the 
Board for permanent disability 
payments, but the Board rejected 
the claims based on the finding 
that Mr. Allsop’s ongoing lumbar 
pain could not be attributed to 
the January 1999 accident. The 
Board concluded that while the 
accident had aggravated Mr. 
Allsop’s pre-existing lumbar 
condition, such aggravation 

was only temporary and was resolved during his 
recovery from the 1999 work-related injury. The 
Decision Review Board and the Commission upheld 
the Board’s decision. It should be noted that during 
the proceedings before the Commission, Dr. Robert 
Shannon, an independent orthopaedic specialist, 
rendered an expert opinion on Mr. Allsop’s lumbar 
symptoms and reported that the aggravation of Mr. 
Allsop’s pre-existing condition was temporary and 
that his physical restrictions at that time were most 
likely related to his degenerative condition rather 
than the injury he sustained in 1999. As the counsel 
for Mr. Allsop had objected to the process employed 
in seeking Dr. Shannon’s opinion, the Commission 
directed that Dr. Shannon be cross-examined on his 
report. On appeal before the Court of Queen’s Bench, 
Mr. Allsop argued that the Commission misapplied 
the Board’s policy with respect to permanent 
disability, and breached the duty of fairness by failing 
to control the materials and questions put forth to 
Dr. Shannon. The chambers judge dismissed the 
appeal, holding that the decision of the Commission 
was reasonable and that any perceived procedural 
irregularity with respect to the expert evidence was 
remedied when Mr. Allsop’s counsel was given the 
opportunity to cross-examine Dr. Shannon. Mr. 
Allsop appealed further to the Court of Appeal.

Allsop v. Alberta (Appeals Commission for Alberta Workers’  
Compensation), 2011 ABCA 323
Areas of Law :  Workers Compensation; Procedure

 BACKGROUND

        The Art & Science of Dispute Resolution
•	Court	of	Queens	Bench	Mediator				•Parenting	Coordination					•Registered	Collaborative	Family	Lawyer					•Arbitration

www.adrsolutions.ca

Karim Mawani LLB.RFM.RCFL

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.adrsolutions.ca
http://canlii.ca/t/fnvb4
http://canlii.ca/t/fnvb4
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brilliant  [bril-yuhnt]
– adjective

1. having or showing great intelligence,        
   talent, quality, etc.

 
See also: 
Lawyers who save time and money outsourcing 
their legal research and drafting to 
OnPoint Legal Research Law Corporation.  

                                 

Allsop v. Alberta (Appeals Commission for Alberta Workers’ Compensation),  (cont.)

APPELLATE DECISION

The appeal was 
dismissed. The 

Court of Appeal agreed 
with the chambers judge 
that the decision of the 
Commission satisfied the 
test of reasonableness as it 
correctly interpreted the 
relevant Board policy on 
compensable aggravation 
and there was ample 
evidence to support 
its factual findings. 
The Court noted that 
while the medical 
evidence was conflicting, 
the Commission 
appropriately weighed 
the evidence and drew 
reasonable inferences 

therefrom. Thus, the 
standard of review 
precluded the Court 
from re-evaluating the 
evidence and disturbing 
the findings of the 
Commission. As for the 
procedural issue raised 
by the appellant, the 
Court concurred with the 
chambers judge that any 
perceived unfairness in 
obtaining evidence from 
Dr. Shannon was cured 
when the appellant’s 
counsel cross-examined 
the medical expert on his 
report.

http://www.onpointlaw.com
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The appellants were 
Susan Kelly and Lillian 

Duperron. The respondents 
were the Alberta Energy 
Resources Conservation Board 
(the “Board”), West Energy 
Ltd. and Daylight Energy 
Ltd. Daylight Energy applied 
with the Board to drill a sour 
gas well which the appellants 
opposed. Daylight Energy 
sought to have the appellants’ 
objection disregarded by the 
Board for lack of standing. 
Under s. 26(2) of the Energy 
Resources Conservation Act, for 
the appellants to have standing 
they should demonstrate 
that they would be “directly 
and adversely affected” by 
the proposed well. It was 
established that although 
the appellants lived outside 
the Emergency Planning 

Zone, they were within the lower impact zone 
where the concentration of hydrogen sulphide 
might potentially exceed 10ppm and pose 
health hazards. A Board directive provided that 
when the average levels of sour gas exceeded 
10ppm, an evacuation of residents within the 
lower impact zone might be considered. The 
appellants thus argued that since they could 
potentially be evacuated when the sour gas levels 
exceeded 10ppm, they were “adversely affected” 
by the proposed well. The Board dismissed the 
appellants’ application for standing on the basis 
that they had not demonstrated that they would 
be adversely affected by the well. The appellants 
applied for a review of the decision, this time 
attaching more particular evidence about their 
medical conditions. The Board dismissed the 
application for review based on the finding 
that there was no evidence that sour gas would 
aggravate the appellants’ medical conditions, that 
the risk of evacuation was not an adverse effect, 
and that the provisions for evacuation were merely 
“precautionary and preparatory” measures. The 
appellants sought relief from the Court of Appeal.

Kelly v. Alberta (Energy Resources Conservation Board), 2011 ABCA 325
Areas of Law :  Administrative Law; Statutory Construction

 BACKGROUND
CLICK HERE TO ACCESS 

THE JUDGMENT

http://canlii.ca/t/fnv9f
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Kelly v. Alberta (Energy Resources Conservation Board),  (cont.)

APPELLATE DECISION

The Court disagreed with the Board’s holding that 
the appellants must demonstrate that they were 
affected to a greater degree than the general public. 
The Court also found it unreasonable to require 
that the appellants demonstrate with certainty that 
they would be exposed to sour gas. It was noted 
that the potential risk of excessive emissions that 
might warrant evacuation was itself considered an 
“adverse effect” that gave the appellants a strong 
prima facie case for standing. The matter was 
remitted to the Board for reconsideration.

The appeal was 
allowed. Applying 

the reasonableness 
standard, the Court 
of Appeal held that 
the Board’s decision 
to deny standing to 
the appellants was not 
based on a reasonable 
interpretation of “directly 
and adversely affected.” 

http://www.hobbsgiroday.com
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The appellant was Accretive 
Asset Management Corp. 

(“Accretive”). The respondent 
was Bar-O-W-Ranches Ltd. 
(“Bar-O-W”). The present 
dispute arose from foreclosure 
proceedings against certain 
property of Intreo Corp. 
(“Intreo”). Bar-O-W held two 
mortgages against Intreo’s 
property, while Accretive 
held a subsequent mortgage. 
In 2009, Bar-O-W agreed 
to defer one of its mortgages 
to Accretive’s mortgage. 
After the deferral, Intreo 
and Accretive amended 
their mortgage agreement 

to include the repayment of old debts owed by 
Intreo’s principal, Mr. Chok, to Accretive. An 
issue arose as to whether Accretive’s mortgage was 
limited to the amounts actually lent to Intreo, or 
whether it also secured the old debts contemplated 
by the amending agreement. The chambers 
judge held that only those amounts advanced by 
Accretive contemporaneously or subsequent to 
the registration of the mortgage were secured by 
the mortgage. Accretive appealed, arguing that 
the chambers judge erred in his factual findings 
and in his interpretation of the law and the terms 
of the mortgage. It asserted that the amending 
agreement did not change the material terms of 
the mortgage, as even with the inclusion of Mr. 
Chok’s debts, the total amount owing did not 
exceed the principal sum covered by Accretive’s 
mortgage.

 BACKGROUND
CLICK HERE TO ACCESS 

THE JUDGMENT

Accretive Asset Management Corp. v. Bar-O-W-Ranches Ltd., 
2011 ABCA 329
Areas of Law:  Real Property; Mortgages; Mortgage agreement; Express terms
Under Appeal:  Justice Macleod

APPELLATE DECISION

debts. Rejecting Accretive’s argument that the old 
debt was included in the principal sum under the 
original mortgage, the Court noted that the terms 
of the mortgage expressly referred only to advances 
in the present or future tense. Also, as the 
chambers judge observed, the respondent would 
have contemplated that any amounts advanced 
by Accretive would be used to develop the land 
and increase its value. Hence, the old debts were 
clearly not covered by Accretive’s mortgage. The 
respondent was awarded costs of the appeal.

The appeal was dismissed. 
The Court of Appeal 

upheld the chambers judge’s 
findings of fact and his 
interpretation of the terms 
of the mortgage. The Court 
held that the amending 
agreement materially changed 
the terms of the mortgage as 
Accretive and Intreo agreed 
to increase the principal sum 
owed to include Mr. Chok’s 

http://canlii.ca/t/fnwqf
http://canlii.ca/t/fnwqf
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The appellant was the City 
of Edmonton (“City”). The 
respondent was Innvest 
Properties MacDonald 
Nominee Ltd. (“Innvest”).  
Innvest was the agent for the 
owner of a hotel. In 2008, the 
City Assessor asked Innvest 
for information about the 
hotel property for purposes of 
a mass appraisal of property 
values in the area. Innvest held 
an appraisal of the property 
which was used for refinancing 
purposes. As Innvest refused 
to provide the appraisal to 
the Assessor, the City made 
a written demand for the 
production of the document 
pursuant to s. 294 of the 
Municipal Government Act. 
The respondent refused to 
produce the appraisal, pointing 
out that it did not contain 
information that was useful 
to the City as the appraisal 
did not value the fee simple 
or assessable interest in the 
property, and it was based on 
various assumptions that were 
inconsistent with valuation for 

assessment purposes. The City applied for an 
order requiring Innvest to produce the appraisal, 
but the chambers judge held that the City was 
not entitled to demand the information under 
s. 294 of the Act, as it was not related to an 
inspection of the property. The judge also found 
that the scope of s. 294 was limited to factual 
information and does not cover opinions. The 
City appealed, arguing that the chambers judge 
erred in failing to appreciate the intent and 
purpose of the legislation, failing to consider 
that appraisals were useful indicators of value in 
the statistical analysis required by the legislation, 
and finding that a request made pursuant to 
s. 294(1)(b) should be made in relation to a 
physical inspection of a property.

Edmonton (City) v. Innvest Properties MacDonald Nominee Ltd., 
2011 ABCA 333
Areas of Law :  Municipal Law; Statutory Construction

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT
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Edmonton (City) v. Innvest Properties MacDonald Nominee Ltd., (cont.)

APPELLATE DECISION

ancillary to its primary power to enter and inspect 
a property. Thus, any demand for documents 
under the provision must be made in relation 
to a property inspection and for the purpose 
of assisting the assessor in preparing a property 
assessment or determining if the property was 
to be assessed. The Court further noted that 
contrary to the chambers judge’s interpretation, 
there was nothing in s. 294(1)(b) that limited the 
information to be requested by the City to factual 
data to the exclusion of opinions. The Court held 
that in determining whether a document could 
be produced under the provision, the chambers 
judge must examine the document and find 
whether it would assist the assessor in preparing 
an assessment of the property inspected, or in 
determining if the property was to be assessed. 
As the present dispute was a test case, the Court 
awarded enhanced costs to the respondent.

The appeal was dismissed. 
The Court of Appeal 
agreed with the chambers 
judge’s analysis that the 
context of s. 294, the 
grammatical and ordinary 
sense of its wording, and 
the scheme of the Act 
lead to the conclusion 
that s. 294(1)(b) was 
not intended to give the 
City blanket authority 
to obtain information 
outside the context of 
a property inspection. 
The Court explained 
that the City’s power 
to access information 
under s. 294(1)(b) was 
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“OnPoint has always 
performed in a timely, effective 
and professional manner and 
has done excellent work at a 
reasonable price. We do not 
hesitate to use their services.” 

Larry Kahn, QC and Marvin 
Lithwick, Kahn Zack Ehrlich 
Lithwick

  We are a firm of legal 
research lawyers. 

For over 12 years, we have 
completed research and 
writing projects for lawyers 
in the private and public 
sectors across Canada. Many 
of our clients consider using 
our services as equivalent to 
relying upon work completed 
by in-house associates, and 
add a measure of profit 
accordingly when billing their 
own clients.

 

Who is OnPoint Legal Research?

             

Who We Are: 
Our research lawyers are well versed with both 
traditional research sources and the latest in research 
technology. They are academics -- all have completed 
a clerkship in B.C., Alberta, or at the Supreme Court 
of Canada. In addition, they have all had the benefit of 
obtaining essential practice experience as lawyers with 
major downtown law firms. 

What We Do:
Our research lawyers possess diverse legal backgrounds, 
enabling us to handle projects of any size on any issue. 
We work closely with our clients to ensure that we have a 
thorough understanding of the scope of the project, the 
specific issues involved, and the perimeters of the desired 
end product. We complete a variety of projects for our 
clients, from case summaries to complex memoranda 
and facta. 

How to Contact Us:

t. 1.888.894.4280
e. info@onpointlaw.com
w. www.onpointlaw.com   

“Our litigation firm does not have the resources 
to do quick or extensive research, especially 
in the middle of a proceeding.  We find the 
services of OnPoint Legal Research to be 
responsive, effective and good value and we 
have no hesitation in recommending them.” 

Hugh S. McLellan, McLellan Herbert

“OnPoint is a trusted associate for research on 
specialty points of law and document review 
assistance in large cases for my busy sole practice.  
Sarah and her team never let me down.  

On time, on budget …On Point.”

Morag MacLeod, Morag MacLeod LC

Sarah Picciotto, B.A., LL.B.                                                   
Founder


