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“The course was excellent.  The presenters were knowledgeable 
and animated which makes a huge difference in the delivery 
of complex subjects.  I found the mixture of basic information 
with more advanced problem solving was effective too.”

“I will apply what 
we learned as I 
continue my work.  
My knowledge of the 
tools available for 
doing research has 
increased.”

  Sponsored by:

VIDEO NOW AVAILABLE FOR DOWNLOAD

Legal Research: From Problems to Solutions
 Held on Nov. 15, 2011

  Comments from this year’s attendees:   
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“All the presenters did a wonderful 
job in drafting the power point 
presentation and in discussing the 
topics while relating with their 

own work experience.”

Click here for more information. 

http://onpointlaw.com/wp-content/uploads/2011/10/Full-Course-Brochure.pdf
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By Mail: OnPoint Law Corporation, 178-2498 W.41st Ave, Vancouver, BC  V6M2A7
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Course:  Legal Research: From Problems to Solutions, held on   
     Nov.15, 2011 at The Sutton Hotel, in Vancouver, B.C.

Format: Video link to one-day course

Price:     Regular: $375; Paralegal: $325; Student: $250. Discounts   
     apply where two or more lawyers purchase the course to        
         view as a group. To qualify for CPD credits, the Law Society  
     of B.C. requires that a lawyer view a course with at least   
     one other lawyer.
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•	 Financing to help clients through lengthy cases

We understand your reputation is at stake with any referral.  
We promise to respect your relationships.

Want to know more? Visit our website: www.hgpersonalinjury.com

Honouring Referrals. Respecting Relationships.

Trautwien v. Telsco Security Systems Inc., 2011 ABCA 282
Areas of Law: Corporations; Production of Documents
Under Appeal: Justice Browne

The appellant was 
Diana Trautwien. 

The respondents were 
Telsco Security Systems 
Inc. (“Telsco”), Pro-Techs 
Electronics Ltd., William 
Lazaruk and Joan Lazaruk. 
Telsco hired the appellant in 
1987. In 1995, Telsco issued 
10 shares of the company to 
the appellant as part of her 
compensation package. The 
appellant’s employment ceased 
on November 1, 2008. For 
most of the years from the 
time she received the shares 
in 1995 until 2003, the 
appellant waived the audit 
of the company’s financial 
statements. From 2004 
onwards, however, she did not 
sign any such waivers. While 

the parties had intended that the respondents would buy 
the appellant’s shares, they were unable to agree on the 
fair market value of the shares and the valuation date.  
While it was unclear whether the parties had a binding 
agreement to buy and sell the shares, it was established 
that the appellant’s shares were never transferred. In 
2009, the appellant filed an oppression action against 
the respondents seeking the production of audited 
financial statements and an order directing Telsco 
to buy her shares at fair market value. The appellant 
applied before a Master in Chambers for the production 
of audited financial statements from 2003 to 2009. 
However, the Master only allowed the production of 
audited statements from 2006 to 2008 after finding that 
this was the relevant and material time in question. The 
appellant appealed to a chambers judge seeking audited 
financial statements for 2009 and 2010. The chambers 
judge varied the Master’s decision by not requiring 
the production of the 2006 statements, but directing 
the production of those for 2009. The appellant 
elevated the matter to the Court of Appeal, insisting 
on the production of the 2010 audited statements.

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT
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Trautwien v. Telsco Security Systems Inc.,  (cont.)

The appeal was 
allowed. The Court 

explained that a minority 
shareholder could 
establish an entitlement 
to audited financial 
statements under the 
Business Corporations 
Act or the Rules of 
Court. A minority 
shareholder might have 
a substantive right to 
audited statements under 
s. 155 of the Act, or she 
might be entitled to such 
statements as a remedy 
for oppression under s. 
242 (3)(k). She might 
also be granted access to 
such documents under 
the Rules if they were 
relevant and material 
to the litigation. The 
Court focused on the 

appellant’s substantive right under s. 155 of the Act, 
and held that since she did not waive an audit for 
the years in question, the appellant had a prima facie 
right to the production of Telsco’s audited financial 
statements. Given that the appellant’s entitlement 
to the documents was statutory, she did not even 
have to prove that the statements being sought 
were “relevant and material.” Being a shareholder, 
the appellant was entitled to audited financial 
statements under the Act. Rejecting the respondents’ 
argument that the appellant was a shareholder in 
name only, the Court observed that there was never 
any transfer of the appellants’ shares, that there was 
never any agreement for their purchase and sale or 
an agreement as to the valuation date or price. The 
Court ordered that, in addition to the production of 
financial statements ordered by the chambers judge 
for 2007, 2008 and 2009, the appellants are entitled 
to preparation of the 2010 audited statements. The 
Court ordered that the appellant would have costs of 
the appeal regardless of the outcome of the action. 
The Court also awarded interest at the statutory 
rate calculated from the date of the judgment.

APPELLATE DECISION

        The Art & Science of Dispute Resolution
•	Court	of	Queens	Bench	Mediator				•Parenting	Coordination					•Registered	Collaborative	Family	Lawyer					•Arbitration

www.adrsolutions.ca

Karim Mawani LLB.RFM.RCFL

http://www.adrsolutions.ca
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The appellant was Susan 
Lynn Harrison. The 

respondent was Alasdair 
Gordon MacKinnon. The 
parties were the parents of A.T., 
who was born out of wedlock 
in June 1995. The parties 
never lived together and A.T. 
was raised by her mother. The 
father first sought access to A.T 
when she was a year old and 
litigation on access had been 
ongoing since then. A.T. is now 
16 years old. In 2009, Carol 
Chandler, a parenting expert, 
was ordered by the court to 
conduct a Practice Note 7 
bi-lateral custody assessment. 
As access was not occurring, 
the case management judge 
granted the father interim 
primary residential care of A.T. 
for the summer of 2010. After 
A.T. returned to her mother at 
the end of the summer, access 
problems again arose with 
issues being raised as to whether 
A.T. was busy and refused to 
go to her father or whether the 
mother was preventing access. 
On January 26, 2011, the 
case management judge issued 
an order granting the father 

further interim primary residential care of A.T. and 
primary parental decision-making responsibilities 
until further ordered. On June 8, 2011, a case 
management meeting was held where Ms. Chandler 
recommended that A.T. be removed from her 
mother’s custody and attend a boarding school for 
the final two years of high school, or alternatively, 
that primary residential care be granted to her 
father. Ms. Chandler preferred the father to be the 
primary custodial parent as she felt that he would 
accommodate access, a matter that was problematic 
when A.T. lived with her mother. For her part, 
A.T. testified that she did not want to attend the 
private school and be away from her mother and 
loved ones. She expressed her desire for freedom 
to make her own decisions. The case management 
judge subsequently issued an order granting 
the father primary residential care and primary 
decision-making responsibilities with respect to 
A.T., ordered that A.T. attend Queen Margaret 
School in Duncan, BC, directed that the mother 
bear half of A.T.’s school expenses, and specified 
further directions including limiting access of both 
parents to long weekends and specified times during 
holidays. As A.T did not want to go to the private 
school in Duncan, she ran away from both parties’ 
homes and went to live with her adult step-brother. 
When she tried to enrol at another school, her father 
stepped in and advised the school of the June 29, 
2011 court order. The mother appealed and was 
granted a stay. At the hearing of the appeal, the 
father conceded the appeal.

MacKinnon v. Harrison, 2011 ABCA 283
Areas of Law: Family Law; Custody and Access; Best Interests of the Child
Under Appeal: Justice McIntyre

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT
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MacKinnon v. Harrison,  (cont.)

APPELLATE DECISION

The appeal was 
allowed. The Court 

of Appeal held that in 
custody disputes, the sole 
test was the best interests 
of the child. The Court 
found no basis for the 
case management judge’s 
decision to remove A.T. 
permanently from her 
mother’s custody and send 
her away to an out-of-
province boarding school 
against A.T.’s wishes. A.T. 
had made it clear that 
she wanted to stay with 

her mother and that she hated being uprooted 
from her home. The Court observed that the judge 
should have exercised restraint in interfering with 
A.T.’s wishes as she was already 16 years old and 
there was nothing on the record to indicate that 
she did not have the capacity to decide for herself 
regarding which parent she wanted to live with 
and where she wanted to study. Addressing the 
parenting expert’s concern about the stress caused 
to A.T. by the access issues, the Court held that 
the stress could be avoided by allowing A.T. to 
decide when she wanted to see her father. The 
Court of Appeal set aside the order dated June 29, 
2011, and substituted its own, granting primary 
residential care and control of A.T. to her mother 
and access to the father at A.T.’s discretion.

brilliant  [bril-yuhnt]
– adjective

1. having or showing great intelligence,        
   talent, quality, etc.

 
See also: 
Lawyers who save time and money outsourcing 
their legal research and drafting to 
OnPoint Legal Research Law Corporation.  
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The appellant was 
Nathan Wayne 

Kupsch. The respondent 
was Jeanne Adele Kupsch. 
Before the parties divorced 
in 1994, they entered into 
Minutes of Settlement 
which provided that the 
appellant would pay child 
support for the three 
children of the marriage 
in the amount of $350 per 
month until the earliest 
of the following events 
occurred: (i) the child 
ceased to reside with the 
respondent; (ii) the child 
completed university 
or equivalent higher 
education; (iii) the child 
reached the age of 19 
and was not in attending 
a post-secondary course 
full time; or (iv) the child 
turned 23 years old. The 
child support was to 
increase each year based on 
the consumer price index. 
In 2005, the parties entered 
into another agreement (the 
“Addendum Agreement”) 
to resolve previous child 

support inequities. The appellant paid $12,000 in 
arrears. The Addendum Agreement provided that child 
support would continue for the two youngest children 
as outlined in the Minutes of Settlement for as long as 
they resided with respondent until they turned 19 or 23 
while pursuing post-secondary education. The parties also 
agreed to equally share the two youngest children’s daily 
expenses and the cost of their post-secondary education. 
The appellant stopped paying child support in March 
2008 on the belief that the children were no longer 
considered dependents. On the respondent’s application, 
the chambers judge issued an order directing the appellant 
to pay a total of $132,581 in retroactive child support 
for all three adult children and specifying the relevant 
period covered for each child. While the judge held 
that the youngest child was entitled to ongoing child 
support, the calculation of the amount to be paid was 
adjourned pending the filing of further evidence of the 
child’s needs and present circumstances. The judge denied 
the appellant’s application for change of venue from 
Edmonton to Calgary. The appellant appealed arguing 
that the chambers judge erred in awarding retroactive 
child support despite the absence of blameworthy conduct 
or other evidence warranting such award. He further 
asserted that he should not be held liable for child support 
as the children were not “children of the marriage” as 
defined in the Divorce Act and even if they were, they 
were not entitled to guideline support without receiving 
evidence regarding their individual needs and abilities 
to contribute to their maintenance. The appellant also 
argued that the chambers judge had no basis for refusing 
to change the venue to Calgary.

Kupsch v. Kupsch, 2011 ABCA 286
Areas of Law: Family Law; Child Support; Retroactive Awards
Under Appeal: Justice Nielsen

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.canlii.org/en/ab/abca/doc/2011/2011abca212/2011abca212.html
http://canlii.ca/s/6lhch
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Kupsch v. Kupsch,  (cont.)

APPELLATE DECISION

The appeal was allowed. 
The Court of Appeal 

found that the chambers 
judge erred in awarding 
retroactive child support 
without first determining the 
extent of the respondent’s 
entitlement to such support. 
The Court observed that 
in light of the conflicting 
affidavits and the lack of 
cross-examination, there were 
insufficient facts established 

to support a finding of entitlement to child 
support. The Court thus vacated the order 
awarding retroactive child support and remitted 
the matter back to trial for determination. The 
Court also found the chambers judge’s refusal 
to transfer the action to Calgary unreasonable. 
The Court noted that while the action was 
originally commenced in Edmonton, there was 
no longer any apparent nexus to Edmonton as 
neither party resided there. The Court held that 
the application for change of venue should have 
been granted on the basis that one of the parties 
resided in Calgary.

http://www.hobbsgiroday.com
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The appellants/ 
cross-respondents 

were David MacDonell as 
Administrator of the Estate 
of deceased Kayla Elizabeth 
McLaren, and Daimler 
Chrysler Financial Services 
Canada Inc. The cross-
appellant/ respondent was 
Sandra Elizabeth McLaren. 
Ms. McLaren was injured 
and her 16-year old 
daughter, Kayla, was killed 
in a motor vehicle accident. 
The Jeep Kayla was 
driving was leased to Ms. 
McLaren by the corporate 
appellant. At the time of 
the accident, Ms. McLaren 
was supervising Kayla, who 
had a learner’s permit and 
two-and-a-half years of 
driving experience. Kayla 
had just completed her 
driver’s education training 
and was set to take the test 
for her driver’s licence the 
next day. It was established 

that the accident was due to Kayla’s negligent driving. 
She hit a snowdrift and lost control of the Jeep, causing 
it to spin and collide with a semi-trailer travelling 
on the next lane. Shortly before the accident, Ms. 
McLaren had advised Kayla to slow down but the 
latter ignored her mother’s instruction. Kayla died 
at the scene while Ms. McLaren suffered physical 
injuries and was later diagnosed with post-traumatic 
stress disorder and chronic pain. After trial, the judge 
rendered judgment finding Ms. McLaren 25 percent 
contributorily liable for failing to “properly supervise 
her daughter, notice dangerous circumstances or take 
steps in time to protect her own safety.”  Ms. McLaren 
was awarded pre-trial loss of income of $49,138, post 
trial loss of income of $156,188 and cost of future care 
for psychological treatment of $22,893. On appeal, the 
appellants took issue with the calculation of loss of pre- 
and post-trial income. They also argued that the trial 
judge erred in concluding that the free psychological 
services available to Ms. McLaren would likely be 
discontinued. On cross-appeal, Ms. McLaren asserted 
that the trial judge erred in basing post-trial income 
on less that 100 percent capacity and in limiting 
future psychological treatment to four years. She also 
challenged the finding of contributory negligence, 
arguing that the trial judge applied the wrong standard 
of care.

McLaren v. McLaren Estate, 2011 ABCA 299
Areas of Law: Personal Injury; Negligence; Damages; Duty and Standard of Care
Under Appeal: Justice Sisson

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.canlii.org/en/ab/abca/doc/2011/2011abca212/2011abca212.html
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 McLaren v. McLaren Estate,   (cont.)

APPELLATE DECISION

The appeal was dismissed. 
The cross-appeal on 

contributory negligence 
was allowed, the notice 
to vary the award for loss 
of post-trial income was 
allowed and the amount 
of pre-trial loss of income 
was corrected. The Court 
of Appeal upheld the award 
for pre-trial loss of income 
as it was supported by the 
evidence. The Court of 
Appeal also agreed that Ms. 
McLaren should be awarded 
post-trial loss of income, 
but the Court varied the 
amount of the award so that 
it would be calculated at 100 
percent capacity instead of 80 
percent. The Court declined 
to disturb the trial judge’s 

award for Ms. McLaren’s future psychological 
care, holding that it was within the judge’s 
discretion to consider the possibility that 
free psyschological care services might cease 
to be available to Ms. McLaren. The Court 
also considered as reasonable the judge’s 
decision to limit the award for Ms. McLaren’s 
psychological care to four years. On the matter 
of contributory negligence, the Court held that 
the judge erred in setting a higher standard 
of care and in failing to consider causation. 
It was unreasonable to demand a higher 
standard of supervision from Ms. McLaren 
just because she was the parent of the driver 
being supervised. Ms. McLaren was found to 
have met the standard of care demanded by the 
circumstances. The Court further observed that 
the trial judge failed to consider the element 
of causation which would have led to the 
conclusion that Ms. McLaren could not have 
done anything to avoid the collision.
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The applicant was 
the Pembina 

Institute for Appropriate 
Development (“Pembina”). 
The respondents were 
the Alberta Utilities 
Commission (“Commission) 
and Maxim Power Corp. 
(“Maxim”).  In February 
2009, Maxim sought the 
approval of the Commission 
for the construction of a 
500-megawatt coal power 
plant in Alberta. After 
Maxim’s submission of 
various information requests, 
the Commission considered 
Maxim’s application 
complete and issued a notice 
in March 2011 stating 
that it would process the 
application without hearing 
if there were no parties found 
to be directly and adversely 
affected by the outcome of 
the application pursuant 
to the Alberta Utilities 
Commission Act. Pembina, a 
non-profit, non-government 
organization advocating 

sustainable energy practices and policies in Alberta, was 
one of the third parties which submitted responses to 
Maxim’s application. The Commission, however, ruled 
that none of the third parties had standing as they would 
not be directly and adversely affected by its decision on 
the application. Pembina sought reconsideration of the 
Commission’s ruling, but the Commission stood by 
its decision and Pembina did not seek leave to appeal. 
Maxim subsequently requested the Commission to 
expedite the processing of its application and to issue 
a decision by June 30, 2011. It asserted that a decision 
should be issued expeditiously in order to ensure 
adequate power supply in Alberta, meet the expectations 
of private investors and address the potential impact of 
pending federal carbon regulations. On June 30, 2011, 
the Commission issued the Interim Decision granting 
interim approval for Maxim’s proposed power plant. 
This was followed by the Commission’s Final Decision 
dated August 10, 2011, which stated the reasons and 
conditions for the approval of the application. Pembina 
applied for leave to appeal the Interim Decision, arguing 
that the Commission erred in prematurely deciding that 
the power plant was in the public interest before the 
review of Maxim’s application was completed, in failing 
to consider its statutory obligations in reviewing the 
application, and in failing to give reasons for its finding 
that the power plant was in the public interest. The main 
thrust of Pembina’s application for leave was its concern 
that Maxim’s proposed power plant was hastily approved 
by the Commission so that new federal regulations 
would not apply to the operation of the power plant.

Pembina Institute for Appropriate Development v. Alberta (Utilities 
Commission), 2011 ABCA 302
Areas of Law: Administrative Law; Judicial Review and Statutory Appeal
Under Appeal: Alberta Utilities Commission

 BACKGROUND

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.canlii.org/en/ab/abca/doc/2011/2011abca212/2011abca212.html
http://canlii.ca/s/6lklq
http://canlii.ca/s/6lklq
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Pembina Institute for Appropriate Development v. Alberta,  (cont.)

APPELLATE DECISION

The application for leave 
to appeal was denied. 

The Court of Appeal ruled on 
the application by resolving 
whether the applicant had 
standing to appeal the Interim 
Decision and whether the 
arguments raised by the 
applicant were rendered moot 
by the issuance of the Final 
Decision. The Court held 
that while the applicant did 
not have standing before the 
Commission, it had standing 
to apply for leave to appeal 
in light of principles of 
public-interest standing, the 
unique facts of the case, and 
the applicant’s genuine interest 
in the issue raised. The Court 
went on to rule, however, 
that the issues raised by the 

applicant had become moot because it was clear 
from the Final Decision that the Commission 
had considered all the required factors before 
arriving at the same conclusion it reached in 
its Interim Decision that the power plant was 
in the public interest.  Even assuming that the 
Interim Decision was erroneous, it had since 
been replaced by the Final Decision, which 
the applicant never challenged. As the issues 
raised by the applicant were moot, it followed 
that they could not support a prima facie 
meritorious appeal. Hence, the leave to appeal 
was denied. The Court further held that even 
if the issues raised in the application for leave 
were not moot, the result would have been the 
same as the appeal was essentially intended to 
challenge the date when Maxim’s application 
was approved by the Commission. The Court 
observed that the Commission’s decision as 
to the date of approval was entitled to a high 
degree of judicial deference, and thus could not 
be the basis for a prima facie meritorious appeal.
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“OnPoint has always 
performed in a timely, effective 
and professional manner and 
has done excellent work at a 
reasonable price. We do not 
hesitate to use their services.” 

Larry Kahn, QC and Marvin 
Lithwick, Kahn Zack Ehrlich 
Lithwick

  

                                                                               

We are a firm of legal 
research lawyers. 

For over 12 years, we have 
completed research and 
writing projects for lawyers 
in the private and public 
sectors across Canada. Many 
of our clients consider using 
our services as equivalent to 
relying upon work completed 
by in-house associates, and 
add a measure of profit 
accordingly when billing their 
own clients.

 

Who is OnPoint Legal Research?

             

Who We Are: 
Our research lawyers are well versed with both 
traditional research sources and the latest in research 
technology. They are academics -- all have completed 
a clerkship in B.C., Alberta, or at the Supreme Court 
of Canada. In addition, they have all had the benefit of 
obtaining essential practice experience as lawyers with 
major downtown law firms. 

What We Do:
Our research lawyers possess diverse legal backgrounds, 
enabling us to handle projects of any size on any issue. 
We work closely with our clients to ensure that we have a 
thorough understanding of the scope of the project, the 
specific issues involved, and the perimeters of the desired 
end product. We complete a variety of projects for our 
clients, from case summaries to complex memoranda 
and facta. 

How to Contact Us:

t. 1.888.894.4280
e. info@onpointlaw.com
w. www.onpointlaw.com   

“Our litigation firm does not have the resources 
to do quick or extensive research, especially 
in the middle of a proceeding.  We find the 
services of OnPoint Legal Research to be 
responsive, effective and good value and we 
have no hesitation in recommending them.” 

Hugh S. McLellan, McLellan Herbert

“OnPoint is a trusted associate for research on 
specialty points of law and document review 
assistance in large cases for my busy sole practice.  
Sarah and her team never let me down.  

On time, on budget …On Point.”

Morag MacLeod, Morag MacLeod LC

Sarah Picciotto, B.A., LL.B.                                                   
Founder


